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SUMMARY

The Irish legal framework regulating abortion represents one of the most 
restrictive ones worldwide. It allows for abortion only when medical 
practitioners assess a risk of life of the pregnant woman, therefore 
excluding the vast majority of women from legality, and not allowing them 
to have control over their own bodies. The only option in order to have a 
lawful termination is travelling abroad.
Against such background, this article holds that the Irish legislation on 
abortion creates three levels of ‘invisible women’.  Firstly, the constitutional 
equation between the pregnant woman’s life and the foetus’ one downgrades 
the first to be the biological support of the second, not seeing her as a 
subject. Secondly, the option of travelling further ‘invisibilizes’, both 
geographically and politically, the wills and choices of the majority of 
women. Thirdly, the women who cannot afford the journey are completely 
neglected, forced to act clandestinely and criminalised.

Introduction
Reproductive rights fall within a very recent human rights field of 
interest, situated at the intersection of fundamental human axes such 
as gender relations, population policies, health issues and bio-ethical 
and religious questions.
2015 is an important year to remind their fundamental importance 
within both the human rights and development frameworks. It marks, 
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indeed, the Twentieth Anniversary of the 1995 Beijing International 
Conference on Women, which for the first time stressed the impor-
tance of reproductive rights within the women’s rights and empow-
erment framework. Furthermore, it is also the year of revision of the 
UN agenda on Millennium Development Goals, with a new proposal 
of Sustainable Development Goals that will probably include a sec-
tion specifically dedicated to reproductive health as a fundamental 
issue to be addressed by development policies.
In light of the aforementioned global momentum, the present re-
search addresses the specific situation of reproductive rights of 
women in the Republic of Ireland, particularly regarding their abil-
ity to access safe and legal abortion services. In the first section, 
the legal framework of Irish legislation on the matter will be briefly 
addressed, in order to illustrate the legal options available. In the 
following sections, its practical consequences on women living in 
Ireland will be analysed in depth from a critical medical anthropo-
logical perspective1.

The present article results from a period of five-month field research 
conducted between February and July 2014 in Galway, Ireland. 
Regarding the methodology used for the research, it was partly based 
on legal documents’ analysis and partly on face-to-face interviews. 
Concerning the Irish legal framework, it has been necessary to con-
sult Irish legislation and official documents, as well as jurisprudence 
both at national and at European level. Regarding the analysis of 
the current reproductive rights’ situation of women in Ireland, par-
ticularly in their ability to access safe and legal abortion services, 
its comprehensive and multi-layered critical evaluation has emerged 
thanks to the broad consultation of documentation and briefings 
from civil society organisations2. Finally, a significant part of the 
research was conducted through in-depth qualitative interviews with 
members of civil society organisations dealing with women’s repro-
ductive rights at local, national and international level3.
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Legal framework 

To the Irish, the abortion ‘problem’ […] encompasses far more fundamen-
tal and searching questions about who we are as people, as a nation, about 
the role of women, how we structure our relationships, what are the infor-
ming values of our young republic and what makes us different or similar 
to other nations4?

To understand the legal and political spirit of a nation is always 
worth looking at its founding Act: the Constitution. In the case of 
Ireland, the importance of this document is even bigger, since it sym-
bolised, after the freedom from the British oppressor gained through 
a decolonisation war, the proclamation of an independent Republic, 
and the expression of a proper Irish national ethos. The quest for 
identity, for the “perceived notion of what Irish society is”5 is even 
felt as more necessary since – like in all the countries with a past 
of colonisation – it represents the direct consequence of centuries 
of occupation and embodies an understandable will to start its own 
separate history. It is the “post-colonial need for culturally authentic 
values”6, an “urge to mark Irishness distinctively”7 by constructing 
it in anti-British terms. 
The main source of diversity – and therefore identity – in Ireland, 
which had always shaped the resistance against the colonising power, 
was the religion. The 1937 Constitution (Bunreacht Na héireann)8, 
indeed, had a strong input from the Rome Catholic Church, extremely 
powerful in Ireland9: supervised in some parts by the Archbishop of 
Dublin, it was sent to the Vatican twice for reviews and comments be-
fore its final approval by the Irish People10. Significantly -and maybe 
not surprisingly given this drafting process- its Preamble is dedicated 
to the “Most Holy Trinity, from Whom is all authority and to Whom, 
as our final end, all actions both of men and State must be referred”11. 
Against this Catholic background, the Irish woman was cultural-
ly constructed in the constitutional discourse as a mother, whose 
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role is within four walls carrying out her reproductive functions. 
Indeed, Article 41.2 describes women as “mothers [having] duties 
in the home [who] shall not be obliged by economic necessity”12 to 
neglect them while engaging in labour. The Irish “wom(b)an” -as 
Hanafin re-names her with an insightful wordplay13 – was shaped 
as a sort of passive reproducing-machine, not as an “aim in herself 
but as a prosthesis or a tool for other people’s needs”14, with no pos-
sible free election of any other type of life but the one she is natu-
rally made for. This is done through the transformation of a mere 
biological function – women’s reproductive capacity – in a social 
aspiration and in the only objective in life15. A job outside the house 
would, indeed, be only an undesirable obligation out of necessity, 
rather than a preferred option. In conclusion, “choice is often com-
pletely absent in this as in many aspects of the lives of women as 
constitutionally predicated”16. 
This cultural perception resulted in framing the debate around abor-
tion mostly in terms of cultural identity, religious as well as moral is-
sues, rather than from the medical or legal perspectives. Indeed, this 
leitmotif has been particularly evident in the official governmental 
position, as well as within the anti-abortion side of the social debate 
surrounding the evolving Irish legal framework on the matter.
Since the XIX century, abortion has been a criminal offence in 
Ireland. Indeed, the “Offences Against the Person Act”, adopted by 
the Parliament of the United Kingdom of Great Britain and Ireland17 
in 1861, enshrined two sections regarding “Attempts to procure abor-
tion”: imprisonment (lifetime or for an undefined amount of years) 
represented the penalty for anyone involved in the performance of an 
abortion (the woman, the practitioner and the supplier). This punish-
ment has been in force in Ireland for more than 150 years, until the 
2013 repeal. The Irish ban on abortion was absolute, but apart from 
the aforementioned criminal provisions, until very recently no legis-
lation had been adopted on the matter. 
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However, in the early 1980s the issue started to draw political and 
popular attention. The fear was also very present that “the constitu-
tional right to privacy could be interpreted as grounding a right to 
abortion, as had happened in the United States”18. This eventually 
led to the formation in 1981 of a “Pro-life Amendment Campaign”, 
pushing for a clear constitutional protection of the right to life of the 
foetus19. This was decisive for the inclusion in the Irish Constitution, 
through a referendum held on 7 September 198320, of the Eighth 
Amendment21. Article 40.3.3, which equates the life of the foetus 
and of the pregnant woman, declares that: “The State acknowledges 
the right to life of the unborn and, with due regard to the equal right 
to life of the mother, guarantees in its laws to respect, and, as far as 
practicable, by its laws to defend and vindicate that right”22. In syn-
thesis, only in case of risk of life of the pregnant woman, she would 
be entitled to get an abortion within Ireland.
This Constitutional Article with its wording -namely “unborn”, 
“mother”, “equal right to life”, “respect […] defend and vindicate” 
– has been, from its approval onwards, at the very core of all po-
litical, judiciary and social Irish debate on abortion. It constitutes, 
indeed, the statutory genesis and the obliged point of reference of 
all judgments, legislative discussions, foreign States’ observations, 
European negotiations and the reason for the occurrences in the last 
thirty years of Irish history regarding abortion.
On 25 November 1992 three referenda were held to clarify the inter-
pretation of Article 40.3.3 and amend the Constitution. Two of them 
were approved by the popular scrutiny, affirming that such constitu-
tional provision did not limit women’s freedom to travel to another 
State for having an abortion23 and to receive information about such 
services provided abroad24. 
However, since the introduction of these two amendments, no major 
legislative step was taken by any of the Irish governments in order 
to implement them and adopt an appropriate piece of legislation on 
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abortion that could clarify all the practical implications of such a 
declaration of principles. Indeed, as noticed by some commentators, 
“the Irish government is notorious for sidestepping and redirecting 
when it comes to dealing with issues surrounding reproductive rights, 
which leads to the phrase ‘an Irish solution to an Irish problem”25.
This stall continued until 2010, when the European Court of Human 
Rights, judging on a case against Ireland26, held that there was an 
urgent need for legal clarity in the Irish legal framework on abortion, 
since such long-lasting legislative gap was no more sustainable. The 
Irish government was finally called to take a step further. 
However, in 2013, the outcome of thirty years of social and political 
debates on the issue was the mere codification of the reality already 
in place since 1981. Indeed, the legislation adopted by the Irish 
Parliament, the “Protection of Life During Pregnancy Act”, only re-
affirms the lawfulness of extremely limited circumstances for wom-
en to access legal abortion services and represents one of the most 
restrictive legal frameworks worldwide. It regulates it in case medi-
cal practitioners can diagnose a “real and substantial” risk of life of 
the pregnant woman (as distinct from health), including threatened 
suicide. It differentiates the medical assessment procedure, depend-
ing on the origin of such a risk: only one medical practitioner is 
required to verify situations of physical emergency, two when there 
is a physical risk but not immediate, and three in cases of alleged 
suicidal attempts. Unanimity must be achieved in order to allow the 
procedure, and when there are some divergences of opinion among 
the doctors, a review pathway is set, jointly with regulations on the 
conscientious objection. Furthermore, the criminal section con-
demns women, medical practitioners and body corporate involved in 
performing an unlawful abortion to fourteen years of imprisonment.
As it will be shown in the following sections, such legal framework 
on abortion shapes an extremely excluding environment for women, 
since it prevents the vast majority of them from acting within legal-
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ity, creating from a legislative, political and anthropological point of 
view “invisible women”.

Invisible women (1). No more than a foetus

[…] her lap becomes, scientifically and through a professional mediation, 
the public womb. The woman’s body becomes the place where a process 
takes place that concerns directly the State, the public health, the public 
body, as well as the Church and the husband27.

Not surprisingly, the Irish Constitution, explicitly equating the life 
of the pregnant woman to the one of the foetus she is carrying, had – 
and still has- a huge impact on women’s and girls’ lives. This section 
of the present article will analyse two emblematic cases – namely the 
first and the last one- of the thirty-year lasting fight of women and 
girls for accessing abortion services in Ireland. Both of them show 
the extreme consequences to which such constitutional equation of 
lives brought, and both had a huge impact on public opinion, at na-
tional and international levels. These cases also helped to explore 
the limits of the Irish abortion framework and to revise it, in order to 
avoid that they could ever repeat.
The first case goes back to 1992 and concerns a 14-year-old girl 
known as X, suicidal after the discovery of being pregnant as a re-
sult of rape, who was prevented by an injunction from the Irish High 
Court from leaving Ireland for nine months in order to travel to the 
United Kingdom to have an abortion28. Finally, the Irish Supreme 
Court overturned the decision and allowed the girl to legally have 
an abortion on Irish soil, on the ground of risk of life, due to her 
suicidal attempts. The consequences this case had on Irish public 
opinion were multiple. On the one hand, its outcome shocked the 
most conservative ones, since it was the first time that a case of law-
ful abortion was foreseeable within the Irish borders. On the other 
hand, the substance of the situation caused a scandal of huge propor-
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tions amongst the rest of Irish population, as well as at international 
level: it was clear that the constitutional protection of the ‘unborn’ 
could push the Irish abortion ban until violating for the second time 
the will of an adolescent vulnerable girl already victim of rape. 
The second case took place twenty years after, and represented a trag-
edy that shook not only the Irish nation29, but which had also glob-
al proportions and generated international outrage. On 21 October 
2012, Savita Halappanavar, a seventeen-week pregnant Indian wom-
an of 31 years old, living in Galway with her husband Praveen, en-
tered the University College Hospital in severe back pain for what 
would have revealed to be an on-going inevitable miscarriage. One 
week later, on 28 October, after days of agony, Savita died from 
septicaemia and multi-organ failure, after being repeatedly refused 
a termination of pregnancy, which both her and her husband had 
requested three times, due to the failure of the medical personnel of 
assessing the gravity of the situation. The doctors and nurses felt the 
huge burden of the life-imprisonment punishment established by the 
Penal Code, as well as the legislative uncertainty on the lawfulness 
of performing an abortion while the heartbeat of the dying foetus 
was still present30. Besides, facing the insisting desperate requests 
from Savita and Praveen of having a termination, the midwife ex-
plicitly expressed her perception of the issue as “a catholic thing”, 
therefore impossible to deal with in the way the patient wanted31. In 
an interview following the death of his wife, Praveen expressed all 
his suffering and frustration with these words: “It was all in their 
hands and they just let her go. How can you let a young woman go 
to save a baby who will die anyway?”32.
This is the core question that perfectly illustrates the cruel paradox 
implicit in Article 40.3.3 and in the principle of the protection of the 
“unborn”. Within the equation between the two lives, the one of the 
foetus seems always to matter more than the one of the pregnant wom-
an, even though – as shown in Savita’s case – the foetus will inevitably 
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die. Indeed, the non-viability of the foetus outside the womb (either 
due to natural miscarriage or for a fatal abnormality that will not allow 
it to survive after birth) does not lessen its status of equality with the 
life of the woman carrying it. In these cases, when pregnant women’s 
lives are considered worth the same as non-viable foetuses or dying 
newborn babies, it is very hard to perceive such supposed equality. 
On the contrary, it appears very evident, as Duden points out, that 
such policies see pregnant women’s bodies33 as mere life support 
systems for the foetus. The biological existence of this latter deprives 
the woman of her subjectivity and downgrades her to be its servant34. 
Indeed, as already mentioned, the only exception to a total ban on 
abortion is represented by such situations where there is a “real and 
substantial” threat to women’s life: pregnant women in Ireland are 
only “visible” as passive reproductive machines carrying foetuses, 
a duty that only biological fatal dysfunctions can dare to interrupt. 
Otherwise, they are totally ‘invisible’ in their agency and their will 
of self-determination over their own body. 
To affirm themselves as personae, as subjects and owners of their 
lives, women in Ireland are faced with two options, one legal and the 
other illegal: escape or act clandestinely.

Invisible women (2). Exiled for their choices
Sail away,
Sail away,
Sail away,

12 women a day
across the Irish Sea

Ireland sends them away...
but shhhhh!

Ireland thinks it’s abortion free35!

As illustrated in a previous section, the Irish quasi-total ban on abor-
tion can be lawfully avoided by travelling to another country to have 
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a termination of pregnancy. Indeed, this represents the most com-
mon way to escape from what can be provocatively called a ‘State 
of forced pregnancies’36, which totally disregards women’s will and 
right to decide and have control over their bodies. What is more, this 
is what allows Irish politicians to keep the status quo, since 

one of the main reasons that abortion remains illegal is because they can 
export their problem, because women can travel. […] The availability of 
safe abortion services in other EU countries […] has played a significant 
role in allowing the Irish Government to abdicate its responsibility to pro-
tect the human rights of women who require access to abortion37.

Indeed, allowing such freedom seems to represent an implicit recog-
nition by Irish politicians of the reality that a huge amount of women 
will anyway seek to undergo such operation38.
This well-established phenomenon, known as the Irish “abortion 
tourism”39, has incredibly massive proportions. According to an Irish 
Family Planning Association research40, between 1980 and 2013 “at 
least 159.779 women travelled from the Republic of Ireland for safe 
abortion services abroad”41. This is of course an underestimation, 
since it is based only on the women that gave an Irish residence ad-
dress at the abortion clinics abroad, while a lot of them usually do not 
reveal it for confidentiality, or provide a different one42. Therefore, it 
can be calculated that this phenomenon of ‘temporary migration for 
reproductive reasons’ involves an average of more than 4.000 Irish 
women per year, namely 12 per day, “which means that one woman 
every two hours is forced to pack and leave”43. To help women facing 
this difficult journey, several associations, both Irish and British, offer 
financial, psychological or logistic support44. Referred even by Irish 
politicians as the “English solution to an Irish problem”45, this situ-
ation has also become the main focus of several awareness-raising 
initiatives46, has inspired books47 collecting the stories of women who 
“took the boat” and is the subject of several documentaries48. 
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If, on the one hand, this burning question of the Irish abortion tour-
ism, mostly towards the United Kingdom, is a safe way to escape the 
homeland ban, on the other hand, it entails several difficulties and 
poses women in front of further violations of their rights. Indeed, as 
it was recognised even by the European Court of Human Rights, it 
puts a severe psychological, physical and financial burden on wom-
en in Ireland49.
Firstly, the option of travelling can be psychologically and emotion-
ally very painful. In general, one woman every two hours leaves her 
home to receive a treatment in a foreign country, within an unfamiliar 
environment and mostly without the support of the family in a mo-
ment of need50. Forcing thousands of women, every year, to live such 
situations represents a huge interference in their family and private 
lives. In particular, women carrying foetuses with fatal abnormalities 
experience during the journey a “deep sense of feeling abandoned”51 
by the Irish State in an extremely difficult time, when a much wanted 
pregnancy results in a non-viable life. As testified by a woman of 
the Termination For Medical Reasons group52, it made an already 
traumatic situation infinitely worse we fall into a category that the 
Irish State chooses to ignore and, worse, to stigmatise”53. Leaving the 
country feeling “like criminals”54, without the family support, once 
the operation is done women “have to leave the foetus’ remains be-
hind and may receive the ashes by commercial courier”55. This under-
mines “women’s ability to mourn the loss of their pregnancy”56 and 
causes extreme pain and mental suffering and anguish.
Secondly, the option of going abroad to have a safe and legal abor-
tion can have a severe impact also on women’s health. Indeed, the 
time needed to make the travel arrangements might cause unneces-
sary delays in the performance of the medical procedure that can 
jeopardise their health in several ways. On the one hand, women 
needing an abortion for illness-related issues might experience dete-
riorations of their already precarious health conditions. On the other 
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hand, women wishing to have a termination for other reasons could 
be forced, due to the delay, to undergo more invasive operations 
at advanced stages of their pregnancies57. Furthermore, time, costs 
and stigma play a major role during the journey in increasing health 
risks, since in order to accelerate the procedure and shorten the stay, 
women generally avoid or limit pre- and post-abortion care, and re-
quest more often surgical abortions, quicker but more invasive than 
the medical (non-surgical) ones58.
Thirdly, the economic burden put on women who want to travel to get 
an abortion is striking. Indeed, the total cost of the journey includes 
several factors: the operation fee – which grows as the pregnancy 
progressively advances – the direct costs of flight and accommoda-
tion, and the possible further indirect costs of childcare for other 
previous children, loss of income for the amount of days of leave 
or the additional costs for an accompanying person. According to 
esteems made by Human Rights Watch59, the Irish Family Planning 
Association60 and a personal research on the fees charged by the 
Marie Stopes International clinics in the United Kingdom61, the total 
amount of money necessary for the trip goes between 1000 and 2000 
euros, depending on the combination of the aforementioned factors. 
Several women need time to earn or collect the money, further de-
laying the operation – whose price in the meantime increases – and 
others are forced to borrow loans to afford the situation62.

Invisible women (3). Guilt and danger: the destiny of the ‘trapped’ 
women
Although in theory all women are equally entitled to the right to 
travel, as it can be seen from the previous section, it does not repre-
sent an easy choice. Furthermore, some vulnerable or marginalised 
groups face additional practical obstacles that can prevent them from 
enjoying this right. Therefore, the Irish restrictive framework on 
abortion disproportionately affects some categories of women and 
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girls, for their impossibility to bypass it by travelling abroad, which 
creates a deep disparity within the female population. 
The first barrier to the accessibility of this option is the financial one. 
Indeed, recalling the aforementioned analysis of costs, as Human 
Rights Watch points out, even just considering the lowest option, 
“for someone living under the poverty line, the cost of an abortion 
could easily represent more than a month salary”63.
Furthermore, besides this general economic concern, there are some 
groups that have legal restrictions to travel, such as women in state 
of custody, minors, undocumented migrant women and asylum seek-
ers. These latter, for instance, have the possibility to leave, but would 
need to get a visa and emergency temporary travel documents, with 
additional costs for women receiving only an allowance of less than 
20 euros per week64. However, regardless any other obstacle, the asy-
lum-seekers generally “fear the consequences of seeking permission 
to leave the country to have an abortion”65 on their possible future 
legal status.
Moreover, even health conditions can be factors undermining the 
possibility to travel, for example regarding women whose health 
is severely at risk, but not (or not yet) life-threatening, or disabled 
women, both mentally and physically. For them, the journey could 
be a non-feasible option.
Therefore, one could affirm that the opportunity to access a safe and 
legal abortion abroad is more a privilege than a right, or, to put it in 
other words, “the right exists if you can afford it”66. The consequenc-
es of this difficult accessibility are that these vulnerable women are 
normally forced either to continue their unwanted pregnancies, or 
to turn to backstreet clandestine abortion, or to self-induce it with-
out medical supervision through abortifacient tablets bought over 
the internet67. According to the Irish Medicines’ Board, for instance, 
in 2009, the Irish Customs Authorities seized 1.216 illegal packets 
of abortifacient drugs, providing strong evidence that the practice 
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of illegal abortion in Ireland is well established68. Usually women 
undergoing illegal abortions are afterwards not likely to seek any 
post-abortion healthcare in case of complications, which could put 
their health and lives severely at risk. This is due to the fear that, if 
discovered, they could face up to fourteen years of jail. 
Such criminal punishment, considered jointly with the possibility 
to travel, produces a further serious discriminatory effect. Indeed, 
it creates a criminal differentiation between the innocence of those 
women who can afford the journey and the guilt of the poorest and 
most marginalised and vulnerable ones, who, on the other hand, are 
forced by the circumstances to consider having an unlawful clandes-
tine abortion as last desperate resort69.
As it is evident, the Irish legal framework on abortion completely 
neglects certain categories of the Irish society, creating “series A” 
and “series B” citizens among the female population.

Conclusions
You lose your rights basically when you are pregnant here70.
As it has been widely shown in the present article, the Irish legal 
framework on abortion can be considered, as Foucault would say71, 
as a system of biopolitics exercising control over pregnant women, 
considered as mere living bodies, and as a system that produces and 
creates strict “life hierarchies”.
In general, all pregnant women who do not want to continue with their 
pregnancies are considered as “invisible citizens”. As such, they do 
not exist as right-holders, except for when their biological existence 
is at stake. Only as bare lives – to use the words of Agamben72 – as 
lives exposed to death, as mere biological existences (zoé) to be saved, 
pregnant women can access safe and legal abortions within the Irish 
borders; not as bios, namely as political and social subjects73. 
As Fassin points out, in our contemporary society “a higher recog-
nition is accorded to bodily integrity rather than to the integrity of 
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the person or, to put it in other words, the recognition of the person 
passes through the recognition of an altered or suffering body”74. 
In Ireland, biology shapes and produces pregnant women and their 
rights. They do not have rights as personae, with their own biogra-
phies, families, wishes and decisions, but merely as lives that need to 
be saved: the bare life emerges as the main strategy of control shap-
ing power relations75. In this sense, we are facing “the re-foundation 
of the political life in the biological life”76, and this so-called “bio-
legitimacy uses life or -to be more precise- survival, as last justifica-
tion for intervention”77. 
In the specific situation analysed in the present article, the Irish soci-
ety condemns pregnant women who want to terminate their pregnan-
cies to exist only as biological beings at risk and not as “full citizens” 
who are subjects of their choices78. The dying body manifests itself 
as the ultimate – and unique – resource, supplanting all other social 
or personal justifications (such as risk for health conditions, being 
victim of rape, carrying a non-viable foetus or a free reproductive 
choice) for pregnant women to get an abortion on Irish soil79.
Furthermore, the legal framework on abortion here analysed creates 
“life hierarchies” within the female population living in the country: 
depending on whether their life is at risk or on whether they can af-
ford the journey or not, women’s lives, health and choices are worth 
different. On the one hand, only an extremely restricted number of 
them enjoy the possibility of being subjects of their reproductive 
decisions and owners of their bodies. On the other hand, almost the 
totality of women and girls, who are excluded from legality, experi-
ence daily the control of the Irish State regulating and disciplining 
their lives and bodies. Within these ‘series B women’, there is a part 
who can rebuild again with sacrifice some dignity, through using the 
only legal option allowed by the legislation and travelling abroad to 
realise their choices. However, there is another portion that does not 
have in practice such possibility (due to lack of economic resources, 
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legal status, health conditions and so on) and is therefore pushed to 
clandestineness, to endanger health conditions and lives and to com-
mit a severe penal offence punished with several years of jail.
In conclusion, the Irish legal framework on abortion can be con-
sidered as a fundamentally excluding legislation, where life, health 
and agency of some pregnant women are valued more than others, 
generating implicit “hierarchies of humanity”80.
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