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SUMMARY

The aim of the article is to analyse which limitations should there be on
the use of Assisted Reproductive Technologies (ART). We claim that the
“principle of harm” requires that we are not justified in banning any harm-
less medical intervention, nor any harmless “biotechnological practice”.
The burden of the proof weighs on the opponents of the freedom of choice:
in order to justify their denying access to ART, they are duty-bound to de-
tect a harm. On these grounds, we address the question how far people
should have the freedom to have control of phenotypic traits of children
(features like hair eye and skin colour, general physique, intelligence or
sporting ability) that are susceptible to technological or genetic manipula-
tion. We inspect the main arguments against positive genetic manipula-
tion, and we conclude that there is not good reason not to allow positive
genetic manipulation of morally neutral or morally significant and ad-
vantageous characteristics.

What if any constraints or limitations should there be on the
use of Assisted Reproductive Technologies (ART)? How far
should people be free to choose not only their broad reproductive
path but also its finer byways? That is, not only have the freedom
to choose how and when and why to reproduce, but also to have
control of other features of reproduction including phenotypic
traits of children (features like hair eye and skin colour, general
physique, intelligence or sporting ability and the like) that are
susceptible to technological or genetic manipulation.

Key words: Positive genetic manipulation - Principle of harm - Assisted Reproductive
Technologies (ART) - Reproductive freedom
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erable by my natural endowments - then interventions, while
not required by morality and while not in the public interest, are
not wrongful in any way. However, if the individual wants an in-
tervention that although only mildly harmful to her is immoral for
independent reasons, the case is different. Having a racist slogan
indelibly burnt into her forehead would be an example of this kind,
in that it constitutes incitement to racial hatred, is against the
public interest, and is arguably harmful, or a danger to others.

But the opponents of freedom of choice in the use of repro-
ductive biotechnologies often err in logic when they claim that a
particular “biotechnological practice” should be banned on the
grounds of evidence (supposing they have any) that it is moral-
ly bad. Generally speaking, there are certain morally bad actions
that we want to see prohibited (such as murder) and other
morally immoral actions that we prefer to retain as legitimate
(such as making no attempt at dialogue with one’s children); in
the same way, we reason that some morally bad “biotechnologi-
cal practices (or omissions)” need not be banned.

It is not enough to decry the moral evil of a “biotechnological
practice” to prohibit it. Some “special justification” must be giv-
en to explain why the moral evil, in any one given case, is evil
enough for it to be banned. But this “special justification” is not
easy to find and few have made any coherent attempt to do so.

It is generally accepted that not all moral evils are evil enough
to justify a ban, that only a specific type of moral evil carries this
penalty — a decidedly effectual type of moral evil, the type that
causes harm. In liberal democracies, the basic “principle of
harm” reigns. It is this principle that governs presumptive cases
for liberty; there is no such case when there is the certainty or
grave risk that respecting freedom of action could be harmful to
others. The fundamental factor - that it is always and in princi-
ple the party intent on prohibition or coercion that has to pro-
vide justification, not the advocate of leaving freedom of action

- is well illustrated by Joel Feinberg at the start of his impressive
four-volume work on The Moral Limits of the Criminal Law:

“Whenever a legislator is faced with a choice between imposing a legal du-
ty on citizens or leaving them at liberty, other things being equal, he should
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leave individuals free to make their own choices. Liberty should be the
narm; coercion always needs some special justification .

“It is legitimate for the state to prohibit conduct that causes serious pri-
vate harm, or the unreasonable risk of such
public institutions and practices. In short,

zen’s behavior tends to be morally justified when it is reasonably necessary
(that is, when there are reasonable grounds for taking it to be necessary as
well as effective) to prevent harm or the unreasonable risk of harm to par-
ties other than the person interfered with”?

harm, or harm to important
state interference with a citi-

The burden of proof therefore weighs on the opponents of
freedom of choice in the use of reproductive biotechnologies.
Since they seek to assert that a given “biotechnological practice”
cannot be allowed, they are duty-bound to prove that it would
cause specific “harm or the unreasonable risk of harm to parties
other than the person interfered with”. Tf, on the other hand,
they insist that the specific practice should be prohibited even
though — on their own admission — i1 does not imply harm or risk
of harm to others, they still bear the burden of proof because
they still have to supply “some special justification”. And it must
be convincing enough to support such a risky prima facie ven-
ture as the derogation or violation of the principle of harm. It
can by no means be taken for granted that any “special justifi-
cation” exists.

Any “special justification” for precluding the principle of harm
must indeed be special. It has to be more than cogent and rele-
vant (a good reason); it also has to be special. And it has to be S0
special as to advocate precluding the principle of harm only in
the case of “biotechnological practices” in the re

productive process,
and not also for others that we would rather retain as liable to the

principle of harm (actions that we prefer to ban only if they cause
harm to others). Consider the widely used argument stressing the
“artificial nature” of “biotechnological practices” in the repro-
ductive process. In its presumption, this argument ranges from
“artificial” to conclusive “unacceptability” in a single unhindered
step. Its primary lacuna is that it is intrinsically weak. One could
reasonably ask why the “unnatural” characteristic of an action
justifies banning it. And it is a question that should be asked be-
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reliable method of gender determination in humans does not ex-
ist, but it is always important to decide principles in advance of
practicalities.

Objections to the idea of gender selection and the like often
turn on two forms of ‘slippery slope’ argument. Either it is
claimed that a pattern of gender preference will emerge which
will constitute a sort of ‘slap in the face’ to the gender discrimi-
nated against, an insult and humiliation, like a piece of racist
graffiti perhaps. Or; it is suggested that the pattern of preference
will be such as to create severe imbalance in the population of
society with harmful social consequences. Plainly these are very
different sorts of outcome.

We should note that a pattern of preference for one gender
amongst those opting for gender selection would not necessari-
ly be evidence of sexist discrimination. There might be all sorts
of respectable, non-prejudicial reasons for preferring one gender
to another including just having a preference for sons or daugh-
ters. A preference for producing a child of a particular gender no
more necessarily implies discrimination against members of the

alternate gender than does choosing to marry a co-religionist, a
compatriot or someone of the same race or even class implies
discrimination against other religions, nations, races or classes.
Of course, if a pattern of preference in favour of one gender were
to emerge it might have either or both of the effects we have not-
ed and would certainly be cause for concern. However it seems
verging on hysteria simply to assume either that it would in-
evitably have these effects or that the effects would be so dam-
aging as to warrant legislation to prevent the remotest risk of
their occurring.

How can we guard against unacceptably bad effects of gender
selection? One possible solution would be that a society like say
the United Kingdom, of about 58 million people, could licence
say one million procedures for gender selection over a ten year
period, with options to revise the policy if severe imbalance
seemed likely, and was likely to prove significantly damaging to
individuals or society. We could then see what patterns of selec-
tion and motivation emerged. Even if all choices went one-way,
the imbalance created would be relatively small before detec-
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Now assume that a longer, healthier more intelligent exis-

tence could be achieved by safe genetic manipulation of em-
bryos. If it would not be unethical to capitalise on the chance
‘blessings’ of nature, if these could be diagnosed before implan-

tation, what would make it unethical to confer such blessings if
we had the technology to do so?

What is the justification for refusing enhancements?

Many people have nothing against negative genetic manipu-
lation, which is to say genetic interventions designed to correct
defective genes, handicaps or diseases. But these same people
may be decidedly hostile to positive genetic manipulation, or
non-therapeutical interventions by which genes carrying certain
characteristics according to parents’ wishes are introduced to a
genome that presents no anomalies. These characteristics can
be categorized as ‘morally neutral’ (such as eve colour) and
‘morally significant’ (a disability or an advantage). It goes with-
out saying that positive genetic manipulation to introduce
morally significant, disadvantageous characteristics is unac-
ceptable. But positive genetic manipulation involving morally
neutral or morally significant and advantageous traits cannot be
dismissed so easily. Let us first look at positive genetic manipu-
lation to introduce advantageous characteristics. Why do so

many people reject it out of hand?

Is the distinction between therapy and enhancement valid?

Those who accept only genetic manipulation for therapeutic
ends but not for enhancement have to do more than illustrate
why they consider the former morally good (but do they want to
allow it, or make it obligatory?) and the latter morally bad (and
so morally bad as to justify its prohibition). They will also have
to show that they have valid grounds for presupposing that there
is a net distinction between therapeutical and enhancing genet-
ic interventions.

Common sense tells us there is a difference but, on analysis,
this natural impression seems to drift into the realms of con-
trived semantics. If we could modify the genome of an embryo
reducing the probability of cancer, cardiac arrest or Alzheimer's,
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parents who grew up during the Second World War with food
rations, other deprivations and the risk of being killed in an air
raid. Finding, sooner or later, a cure for cancer will not be an of-
fence to people who have been killed by this disease in the past

when there was no cure.

Restricting freedom?
Some arguments critical of positive genetic manipulation

train the spotlight on the individual subjects themselves. Does
the act of endowing someone with a particular talent at birth
through positive genetic manipulation constitute a lack of re-
spect for his or her freedom? On the surface, we could say that
it does, in that the person did not ask us for the talent. But, by
the same obvious token, nor did he ask us not to intervene and
let him be born devoid of a talent that only we could have given
him. It can reasonably be concluded that having the new tech-
nology at our disposal obliges us, indeed forces us to make a
choice on behalf of another person who cannot decide for him-
self. In these circumstances, deciding what is reasonably best for
this person cannot constitute a violation of his rights or freedom.
In the same way, I do not trample on a person’s freedom by
bringing that person into the world (normally speaking, when
existence is preferable to non-existence), or by saving him from
death by drowning in a pond.

It must alsc be said, of course, that in being born with a tal-
ent, one is born deprived of the freedom to be deprived of that
talent. And, in being born deprived of that talent, one is born de-
prived of the freedom to be endowed with that talent. For, it is
always, ceteris paribus, better to have a talent than not (and hy-
pothetically, tertium non datur), no one’s freedom is damaged in

the giving of it.

The right to be a product of chance?
Although we trample no one’s freedom in endowing a talent,

it could be argued that a person’s right to be a product of chance
is thus violated, his right to have genes determined according to
chance, however less than ideal they may be. Interestingly, there
is no similar claim to this alleged “right to be a product of
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choices they make in the reproductive sphere. They are free to
decide whether to generate me or not, with whom, when, where
and for what reasons. Why, when the time comes, should they
not also be free to choose how I will be if it harms no one?

It might be said that, in determining my genes and therefore
my talent, my parents are influencing my destiny (and even my
individuality) in a way that should not be allowed. It is undeni-
able, however, that my parents already indelibly engraved them-
selves on my personality when they gave me life and in a much
more incisive way. They “forced” me to be born, to have them as
my parents, to be born in a certain age, in a certain place, in a
certain socio-economic condition, in a certain house with cer-
tain relatives. Why, if these “impositions” are not problematic,
should the imposition of an advantageous gene be?

Given that my parents “ordained” that I be born and grow up
in a certain country, it is impossible for me not to absorb that
country’s culture and language. My mother tongue will always be
my mother tongue. Even if 1 grow up to learn other languages
and speak them fluently, my mother tongue will always be the
one given to me by my parents, for ever, whatever I do. It would
seem, then, that just as no one would blame parents for provid-
ing this important inalterable element that is their child’s moth-
er tongue, no one should complain if they provide that child with
an equally important and inalterable command of a talent. Even
more untenable is the argument that parents benefit their child
by ordaining him to speak one mother tongue as opposed to an-
other; this, when the very real benefit that parents could bestow
would be a talent that would always be better to have than not.
Another consideration is that parents impose their own genes
on their children in the natural reproduction process. A child’s
genes are necessarily the genes of his parents. If, then, parents
already determine their child’s genes, why should they not be al-
lowed to do this in more complete freedom for the child’s maxi-
mum wellbeing in the future? Why should they be mere blind
transmitters of genes in which they have had no say?
There is talk of the “right to an open future” for children.’ But
if a child is endowed with an extra talent, his future cannot be
said to be “closed”. On the contrary, possessing a talent means
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born’s eye color with no risk of side-effects. Why should we stop
this couple from going ahead?

If we see “having blue eyes” as morally neutral, then we will
also accept that “having blue eyes” is no better or worse than
having black eyes or brown. There can be no argument there. If
parents arrange for their child to have blue eyes as opposed to
black or brown, they are not harming the child (nor are they
benefitting him). In keeping with the ‘principle of harm’, we
ought to conclude that there is no justification for prohibiting
an act of free choice of no harm to anyone. The child’s freedom
of choice would be crushed only if he had the faculty to choose
the colour of his eyes and if, in that case, his parents were still
to decide for him. But the child cannot choose and is forced to
submit. It makes no difference to him whether the colour of his
eyes has been ordained by genetic mechanisms external to him
or by parental decisions external to him. If parents opt to do
something which leaves everyone else (including their child) in-
different, we should allow them to do it. Moreover from an util-
itarian point of view, to grant freedom of action in this case is
undoubtedly the happier option because no one emerges from it
worse off (frustrated) and at least two individuals — the parents
- are better off (satisfied).

In general, nearly all the arguments we have presented so far
against banning genetic manipulation in view of morally signif-
icant and advantageous characteristics can also be applied to
uphold genetic manipulation in view of morally neutral charac-
teristics. The principle is the same: If no harm is caused to any-
one (and, indeed, there is a benefit for someone other than the
agent), there is no reason to prohibit the manipulation.

It is not hard to dismantle the objection that parents should
not be allowed to condition the life of their child irreparably on
a whim or fancy. If the “irreparable conditioning” is harmful,
then parents should be stopped from carrying it out; but if the

“irreparable conditioning” is not harmful, there is no reason to
prohibit it especially when it is impossible to stop parents “ir-
reparably conditioning” the lives of their children in a plethora of
other ways. We have presented a long list of conditioning factors
which are metaphysically irremoveable but morally acceptable,
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the child who in many respects is still nobody at all. These deci-
sions are made by parents in abstract fashion — “what’s best for
my child, whoever he is”. If the parents would like a daughter
called ‘Agatha’, then that is the name they will give to any daugh-
ter they may have. If parents want their daughter to be fed on a
certain brand of babyfood, then they will feed any daughter they
may have on that brand. Thus, it is more than acceptable that, if
their preference is for a daughter with blue eyes, then they will
manipulate the genes of any daughter they may be about to
have; this, at the risk of giving that daughter, as an adult, the
mistaken impression of “disrespectful” forward planning. Many
children after all, are not genetically manipulated but have been
“planned” in much more morally deplorable — though accepted
— ways. Cases in point are children born to be heirs to financial
empires, or to carry on the family business or name. Then there
are parents whose one desire is to have a doctor for a son, or a
lawyer. There are equally many children who were “not planned”
— all of them born by mistake — who, if they knew the truth,
would suffer at least as much as their counterparts with pro-
grammed eye colour are said to suffer. Yet, no one has ever
thought to prohibit parents from bringing children into the
world that they had not particularly wanted at the moment of
conception.

Some argue that the genetic determination of eye color
should be banned on the grounds that we would all turn out to
be the same, “with the same blue eyes”. The first objection here
is that no one would ever dream of depriving parents of their
free choice of name for their children on the grounds that we
would all risk having one of the two or three most common
names (John, Mary, Maria, Francesco). If this were to happen, it
would be preferable to retain freedom as opposed to “unharm-
ful variety”. A second point is that, if we really were to generate
homogeneity, corrective mechanisms would automatically kick
in to restore the state of variety. Thirdly, homogeneity is no real
risk because of the vast range of different tastes. Numerous
Greeks, for example — though not all - might prefer blue eyes but
equally numerous Swedes — though not all - might rather have

black.
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1l be some who will want a blue-eyed child for frivo-
or even disreputable reasons but here we have the case of
action which will still have to be allowed, however morally
_bad - like marrying for money, like off-loading one’s ambitions
on one’s children, like falling out with the neighbours.

One last objection to the appeal to the “right to be a product of
chance” (and shelving for the moment the problems shrouding
this appeal as we analysed them), is that in some circumstances
the very absence of genetic manipulation is a violation of this al-
leged right to be a product of chance. If both parents have blue
eyes, they are sure to have a child with blue eyes since the gene
specifying this colour of eyes is recessive and must be doubly pre-
sent. If we were really to take the right to be a product of chance
on board, then we would have to oblige all couples who are bound
to have a blue-eyed child to affect a genetic manipulation en-
hancing the element of chance. Otherwise, their offspring would
be deprived of this right. But since we all agree that the desire of
these couples not to recur to genetic manipulation should be re-
spected, however much in violation of the child’s “right to be a
product of chance”, then the desire of other couples (not both fur-
nished with blue eyes) to do so should be equally respected, how-
ever much this, too, violates this specific “right” of their children.
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